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! THE C_O_URT: This is & ruling with respect to objebtions taken to questions
asked by plaintiff's counsel in examination in chief at the qualifications stage with
respect to the evidence of Pierre Gallant. The defence seeks to bind the plaintiff to

the statement of qualifications provided pursuant to the rule.

[2] The history is that the plaintiff originatly provided the defen.dants With an
expert repoﬁ of Mr. Gailan{ dated March 13’£h, 2007, which had as an attachfﬁent a
one page statement of qualifications. The defendants at some point requested a |
mbre detailed statement of qualifications. A report dated March 28th, 2008 was
provided, commenting on reports prepalred as part of the. defence case. fhe'p!éintiﬁ
then advised by Iettel‘r dated April 15th, 2008, that counsel would not be providing a
more detailed statement of qualificét't_on as, in counsel's view, the statement that was

provided was sufficient.

[3] Plaintiff's counsel did provide a more detailed statement of qualifications with
respect to its other expert, Mr. Wilson, in response to a request by the defendants.
The plaintiff‘ advised, p'urs'uant to a request by the defendants, by e-mail dated June
4th, ._2008, of the éreas proposed for the qua!iﬁcation of. Mr. Géllant. The plaintiff
seeks fo qualify Mr. Gali_ant to give expert evidence in a number of areas in relation

~ to the issue of building envelopes.
[4]  The areas of contention for the purposes of the present objections are four

(a)  construction practices in British Columbia in the early to mid 1990s.

With respect to this matter, the plraintiff, in the course of submissions,
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has withdrawn this as an area of qualification and no longer seeks to

qualify Mr. Gallant in this regard;

(b} the standard of care of a contractor and subcontractor with respect to
building envelope construction in British Columbia in the ear!y‘ to mid-

1990s;
(c) the effect of maintenance on buildings; and
(d) | the expected lifespan of building envelope compornients.

I5] The defendants submit that the statement of qualifications does not provide
any basis for expertise in thosé four areas, and that nothing in the reports would put
the defendants on notice in this regard. The defendants seek a ruling that the
plaintiff not be permri'tted to ask questions about qualifications that are not ref_erred- to
in the statement of qualiﬁéations. ‘The defendants concede that thér_er fs discretion in
- the rules pursuant to Rule 40A(7) of the Rules of Court, B.C. Reg. 221/90, but
submit that there is a prejudice here in that thé foundation‘for consideration of an
opinion is whether the opinion is supported by the expertise, and the only way to

assess that in advance is ‘by reference to the statement of qualifications pfovid_ed.

[6]  The plaintiff submits that the rules require only a summary of the experience,
training and education of thé witness with reference to the opinion, and ‘it is the
plaintiff's position that the summary that it provided was sufficient. The piéintiﬁ
submits that it is unrealistic to require proposed experts to enumerate every course

they have ever taken, every buiiding they have ever worked on, and every step they
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have ever undertaken as a professional in order to develop the expertise in which

they are proposed to be qualified.

7] That may be the case. ‘However, this appears to me to be a “straw man’ that

overstates the defendants’ position.

[8] Rule 40A(5) proyidés that a written statement of an expert opinion is to
include or be accompanied by a supplementary siatemeht setting out the
qualifications, the facts and assumptions on which the opinion is based, and the
name of the person responsible' for the content of the statement. It appears from
submissions that there is little case law definiing the scope of the qualifications of the

expert to be supplied pursuant to this rule.

[91  The purpose of Rule 40A is to ensure that neither side is taken by surprise by
expert evidehce; see Sterritt v. McLeod (2000), 74 B.C.L.R. (3d), 371, (C.A). In
A.(C.) v. Critchley (1996), 4 C.P.C. (4th) 269 (B.C.5.C.), Madam Ju_s{ice Allan
stated at para. 15, that “thé very purpdse of 40A(2) is to prevent ambush and
‘'surprise at trial, ensure fairness to the parties, and to promofe the orderly
‘progression of the trial”. The CLE publication Expert Evidencé in British Columbia
Civil Proceedings, 2nd ed. (CLE BC, 2005), contains the following discussion with
respect to this issue, at paragraph 8.8(b): |

The statement of qualifications required to be'provided under 40A(5)

should demonstrate that the expert is qualified to provide an opinion in

the area proffered. During the qualification of an expert, the party

tendering the expert should not be allowed to ask the expert about

qualifications which are not contained in the statement. Opposing -

counse! may have decided not to call a rebuttal expert on the basis
that the statement of qualifications delivered under 40A(5) does not
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show that the author has the expertise asserted. ‘It would be unfair to
aliow the party tendering the expert to buttress qualifications by
proffering evidence concerning those qualifications not in the
statement. '

[10] No authority is cited by the'aUthors of the publication in éup‘pork of this
contention. However, | would observe that it Eé consisfént with the purpose of thé :
rhie. In Croutch (Guardian ad litem of) v. B.C. Women's Hbspital, 2001 BCSC

| 995 [Croutch], Mr. Justice Lowry, sitting és a triét judge, had this to say on the

subject in obiter at para, 15:

Finally, there should be a complete statement of the expert's
qualifications including any particular training or experience beyond

~ what might be found in a curriculum vitae, that are germane to the
opinion.

[11] ltis clear that failure to provide a statement of the facts and assumptions on
which the opinion is based can be a basis for the exclusion of the report; see ter
Neuzen v. Korn, [1996] B.C.J. No. 2246 (8.C.). Failure to provide a statemenf_ of
qualifications has been considered, together with a number of deficiencies, resulting
" in the exclusion of an opinion; see Handley v. Punnett, 2003 BCSC 294 and |
resulted in the order of a new trial where evidence had been admitted contrary to
40A(5), including the absence of a statement of qualifications; see F.(K.E.) V.

Daoust (1995), 3 B.C.L.R. (3d) 128 (C.A).

{121 In Eméry v. MacDonald, [1983] B.C.J. No. 20_12 (S.C.) the proposed expert
evidence concerned the relatively new diagnostic technique of thermographic
testing. Finch J., sitting then as a trial judge, had these comments to make at paras.

14, 15 and 18:
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| [13]

...[X]-ray is a well-recognized method of diagnosing certain kinds of
injury, whereas thermography is-new and not widely accepted as a
diagnostic technique. But newness alone does not make the evidence
inadmissible...

The evidence sought to be adduced may have some probative value.
it may, if the jury accepts it, support or confirm the opinions of the
witness. It may tend to make the opinion more acceptable or
trustworthy to the jury. - Whether the jury accepts the evidence as

~ helpful, and what welght they may choose to attach to it, are matters

ent:rely for them. But since, in my view, the evidence may assist them
in their deliberations they should have whatever benefit that evudence
may afford

| think in the end the objection as to lack of notice of the doctor's
qualifications was withdrawn. In any event, | do not think that is an
obstacle to the evidence being adduced.

In Reid v. Balcaen, 2003 BCSC 1450, Mr. Justice Barrow ruled on a number

of objections to expér’t reports. He noted at the outset of his reasons that with

respect to the circumstances before him, there did “not appear to be a significant

difference of opinion among the medical specialists as to the nature of the plaintiff's

i'njuries, and there did not appear to be any disagreement among the medical

exp_erts as to the diagnosié or degree of the plaintiff's injury” (para. 4). With respect

to the objections based upon notice with respect to qualifications, he concluded as

follows at paras. 11-13:

The purpose of the rule among other things is to give the opposite side
the information necessary to determine how to respond to the

proposed evidence. In the case of Dr. Biro it is obvious that he is a
physician. It is not apparent what the nature of his experience is, noris
it apparent, for example, whether he is a specialist. The information-
provided in relation to his qualifications is at least arguably insufficient
to comply with the requirements of 40A(5). In the case of the reports

of Dr. Falconer, more information as to his qualifications has been
provided, but there was no information as to the nature of his practice,
the length of his experience, or whether he has- any particular expertise
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[14]

such as an expertise in electric diagnostic medicine, which is a
recognized subspecialty of neurology and which is relevant to some of
the opinions contained in his report. | will assume, for purposes of
what follows, that the information provided in these reports is
msuffucnent to meet the requnrements of the rule.

In the case of all three of the reports however, | find them admuss;b[e
exercising the discretion reposed in me under 40A(7).

There are several feasons for thas conclusion. First, there is no

suggestion that the. defendants have been particularly prejudiced by

the lack of information provided. No specific prejudice has been
articulated during argument, and none was alluded to in the notice of
objection delivered to the plaintiff by the defendants when they
received the reports in question. Indeed, the issue of shortcomings in -
the statement of qualifications of the reports authors was not even

~ specifically mentioned in the notice of objection. Secondly, as pointed

out above, the reports do not deal with an area of evidence that is
particularly controversial in the context of this case. The expert for
both parties, it appears, do not disagree as to the diagnosis. Further,
the diagnosis itself is not a matter of particular controversy, noris it a
particularly novel area of medicine. Thirdly, and finally, some
information as to the qualifications of the authors of the reports were
provided and, in the context of this case, the shortcomings in that
information are of less significance than might otherwise be the case.

By contrast, in the present case, the defendants have asserted prejudice,

although the plaintiff has submitted that since this trial will now inevitably go over to

the fall, there remains time for the defendants to reconsider any decisions made with

respect to rebuttal reports. The reports here are central to the matters that are at the

heart of the contentious issues in the case.

[18] Itis useful to have regard to certain fundamental principles to give context to
- this issue.
[16] First, one of the fundamental requirements for the admission of expert opinion

is that the experf be propeﬁy qualified R. v. Mohan, [1994] 2 S.C.R. 9. Second, an :
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- expert must confine his opinion to his area of expertise; see R. v. Taylor, 2001
BCSC 1025, in which Mr. Justice Henderson stated at paragraph 3:
It is axiomatic, however that any exp,eft must confine his opinions to his

area of expertise. That principle has been well established for some
considerable time and never doubted.

[17]  In my view, given the purpose of Rule 40A, it follows that thé statement of
qualifications required by the rule is a statement of the education, training and
experience of the"expe'rt that relates to the area of expertise"for which the expér’é is
sought to be qualiﬁed. This does not mean, as Mr. Samuels would suggest, that the
stétement must chronicle every course that the witness has ever taken, full details of
every job he has ever done or e\)e'ry project undertaken. It does mean that the
document is not meant to be- generic, but something drafted with the object of the
exercise in mind. As Mr. Justice Lowry stated in Crodtch, it is to identify any
particular training or experience that are germane to the opinion. Counsel will, in the

normal course, make decisions based upon the notice provided.

[18] | In my view, absent circumstances justifying an exercise of the discretion

under Rule 40A(7), a party should be confined to the statement of qualifications
pr'gvided, and not permitted' to go beyond it. To do otherwise sabotages trial

-fairnesé and efficiency. 1do, hbwever, agree with the statement of plaintiff's co’unée[ |
that ﬂeshing‘ out the summary provided iﬁ the rstatément is appfopriate, and is |
consistent -wEt'h the rule. | note, however, that the dividing line between the two.can
be obscure_ and a matter of'debate,. and in my view, it is the counsel of prudence to

err on the side of disclosure.
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- [19]  Turning then to the specifics of the objections, reference was made to
participation in the Building Envelope Committee, Building Envelope Task Force and
the C’anadian Construction Documents Committee. These matters were: not
included i_n the statement of qualifications. They are releyant to the opinion, and
should have been specifically referred to. However, objection was not taken when
the evidence was given, and acco‘rdilngly thé.se fnatters wili be admiésibie._ The
second area is evidence with respect to the professional designation of Building -
Envelope Professional. Again, no refefence was made in the statemeni of
qualifications to this matter. It is a discrete matter, relevant to the opinion. in my
view it should have been disclosed, aﬁd is not admissible, absent én exercisé of

discretion under rule 40A(7).

[20] The nextis the iésue of the effect of rﬁaintenance on buildings. Tﬁere is; in
my readiﬁg of the statement of qualifications provided, nothing that makes reference
to any trairﬁng, expertise or education in relation to this issue. The evidence
ﬁroposéd in relation to tﬁis issue relates to particular experience obtained in
consultation projects. The statement of q'ualiﬁcations provided doeé refer
specifically to matters such as cost control and project scheduiing. It would have
been a simple matter to have included such a reference with respect to
fnaintenance, particularly given the intention to qualify Mr. Gal!ant as an expert' in
tﬁis areé. Accordingly, | conclude that this is not admissible, absent an exercise of

discretion.

[21] The next is in relation to evidence di.scussing Mr. Gallant's experience in

British Columbia projects involving problems with building envelopes, including
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stucco clad buildings and schools. In my viéw, while it would have been the better
course to include a specific reference to this in the qualifications, this area falls
within the Scope of fleshing out what has been provided in the statement, and is in

- my view admissible.

[22] The next area is evidence With respect to fhe roles of the coﬁtractor and
éubcontractor, good construction practice, and the expected lifespan of buildings.
The evidence with respe’c{ fo these issues was to the effect that these matters were
part of the training of an architgqt, and part of the experience of an architect
attending a job site while engaged in his profession_al duties. In my view, these

matters flesh out what is in the statement of qualifications, and are admissible.

[23] The next issue relates to mafters dealing with the qﬁality of workmanship, and
practices of contractors ahd,tradeé in British Columbia in the early to mid-1990s. .
There is nothlng specific in the statement of qualifications in relatlon to this issue.
The evadence is that the wntness acquired this expertlse from his traming and from
reviewing drawings and buildings constructed during‘this period. In my view, whiEe
on the borderline, this is a fleshing out of what is contained in the statement of
quaiiﬁcations and is admissible. 1 note that at our currenf stage, we have yet {o have
cross-exafnination on the issue of qualifications or submissions With respect to this
" issue. Nothing in this ruling should be ta_ken as an expression of any conclusion with

respect to those issues.

‘[24] There are then, in the result, two areas in'which the evidence proposed

~-exceeds the disclosure in the statement of qualifications, or viewed the other way,
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that the statement of qualifications is deficient in areas réie'vant to the expertise for
which qualification is sought: Building Envelope Proféssional and thé question of an
éxpertise in maintenance. The final qu_estion then is whether there should be, in
relation to tﬁese two issue#, an exercise of discretion to admit the 'evidendei in that
regard, the plaintiff admits that in this agé of the Internet, the defence couid find out
what they want in any event. In my view, that is neither an e.xcus‘e.for deficient

~ disclosure nor a basis upon which the court should exercise a discretion.

[25]_ The plaintiff submits that there was de facfo notice of the opinions, and by
extension of fhe ekpertise sought, so the defence will not be taken by surprise. |
have reviewed the opinions and agreé that there is such notice, but note that this
argument is _some_what' circular, in that the purpose of the statement of qualifications
is to permit a reasoned assessment and resp‘o'ns'e in advance with respect to the |
guestion, among others, 6f whether the expert as likely to be qualifie_d_to give thé |
opinion. Knowing the opinion without the relevant qualifications will not assist in that

regard.

: ['26]' The matters at issuie are, as | sta"ced earlier, at the heart of.the areas of
contention. The plaintiff was put on notice that defence wanted a more detailed
statement of qualifications, and todk the posiﬁqn that what it had provided was
adequate. Having taken that position, one could take the Qiew that the plaintiff has |
accepted the risk that its view would not be sustained. With 'respect to the Building
‘Envelope Professional designation, this is a disbrete matter of training. In my view, if

the plaintiff wanted to rely upon this in support of the expertise, they should have
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disclosed it in the statement of qu'aiifécatibns, and with respect to this issue, | see no

basis to exercise the discretion to admit the evidence.

[27] With respect to the issue of -rﬁairatenance, it would have been a simple matter,
as | stated earlier, to have included referencé'to this in the statement of |
qualifications, and it should have been done. However, ultimately this exercise
comes down tok a ba!éncing of prejudice, and with respect to this issue, | have
conciﬁded that it is appropriate in ali of the circumstances to exercise my discretion

and to permit the plaintiff to lead this evidence.

Ross J. - _



