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{1] THE COURT: This is ruling number 3 with respect to the expert report of
Michael Wilson. This ruling deals with the implementation of the earlier rulings
cor_acernihg gualification and certain objections taken to the admissibility of the

report.

[2]  The position of the defence is that, as a consequence of those earlier rulings,
substantial portions of the report must be excised. The position of the plaintiff is that

all or virtually all of the repoft is admissible, consistent with those earlier rulings.

[3] _in the first ruling | held that Mr. Wilson was not qualified to express opinions
with respect to architectural design and field review practices in British Columbia in
the early to mid 1990s and with respect to construction practices in British Columbia

in the early to mid 1990s.

[4] The défendants' submission with respect to the current ruling is that the
portions of the report that aré objecte’d to contain expressiy or by implication a
temporal cbmponent that contrayenes the exclusion of qual_iﬁcation. As an overview,
| make the following observations: First, | agree with Mr. Samuels’ submission for
the plaintiff that there is a difference between questions of the standard of care —
what shouid have been dori.e - and ﬁuestions of what Was commonly ddne, the |

typical practiceé of the trade contractors and professionals at the relevant time.

[5] Sebond; the plaintiff does not seek to qualify Mr. Wilson to give evidence with
respect to the standard of care of architects, and | found him not quatifieci to give
evidehce with respect to architectural design and field review practices in British

'C,olumbia at the relevant times. Therefore, with respect to the issue of the architect,
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Mr. Wilson has, in t'hé result, not been qualified to give opinions of either variéty, that

is, with respect to the standard of care or with respect to common practice.

[6] | Next, | agree with the submissilcn of plaintiff's counsel that Mr. Wilson has.
- been qualified to give evidence with respect to the siandard of care of contractérsf
and subcontractors, what counsel aptly describe as what should have been done or
the duty of the respective trades. He has not been qualified tlo givel opinions with
respect to what was commonly done, the typical practices of trade contractors at the

relevant time and place.

[7] Next, since the plaintiff sought to qualify Mr. Wilson to give evidence about
both the stan&ard of care of contractors and subconfractors, what should have been
done, and construction and field review practices in the provinrce at the relevant time,
the common practice, ohe would assume'that‘ both kinds of opinions would éppear in

the report.

[8] | agree with the submission of Mr. Twining for the defence that normally the
use of the term "would" is associated with a temporal connotation or a connotation of
habitual practice as opposed to the use of the term "should" which is. suggeétive of
the term "duty." This is consistent with the ﬁsage in which "would" is used to

express habitual action while "should" is used to express duty or obligation.

[8]  The foregoing should make the task of the ruling on the objection relatively
straightforward. However, there are several complicating factors. First, the report is
not structured along the lines of the distinct topics for which the pla'ihtiﬁ s_,ought to

have Mr. Wilson qualified.
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[10] Second, itis not clear from the report in many places whether the opinion is
bein'g expressed with respect to the standard of care which is admissible excep‘f in
the case of the architect, or the inadmissible opinion with respect to common

practice, or to some amalgam of the two.

[11] Third, | have concluded that Mr. Wilson appears to-‘ be using "shouid"” and
"would” interchangeably. For example, when describing whéi a reasdnably
competent and prudent architect does, sometimes he uses "should" and sometimes
"would" -- see, for example, referenceé at pages 13 and 14 -- sometimes he uses

- "should" and "wou[dr" in‘the same sentence when apparently the term "should" is
what he intends. In many cases the rest of the context‘of the opinion does not
provide clarification with respect to whether the opinion is as to the standard of care

or as to the common practice or as to some mixture of both.

[12] The defendants have submitted that with respect to the issue of standard of
care the opinion is either implicitly about the standard of care at the time, and in the
defendants’ submission inadmissible, or about the current standard of care in which

case it is irrelevant.

[131 . Mr. Wilson was qualified to givé'evidence about the standard of care of
céntractors and subcontractors. The question of whether the.standard of care he
articulates was the appropriate standard of care at the time and whether there has
been any change in the sténdard of care are all matters to be explored in the
evidence through cross-examination and in argument, but | conclude not a basis

upon which to exclude the opinion. That leaves the question of what to do with the
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balance of the portions to which objection is taken. | have concluded that, as | wil
‘review in detail going through the objective portions, certain portions of the report -

primarily those dealing with the architect — must be deleied. | ‘

- [14] 1have conduded‘that the sections dealing with contractors and
subcontractors must be rewritten so that it is clear what opinion is being expressed
and to exclude‘opinions for which Mr. Wiison has not been qﬁal'ified. Rewriting is an
option in such cases, see Surrey Credit Union v. Willson (1990), 45 B.C.L.R._(Zd)
310, and to do otherwise would potentially deprive the plaintiff of access to opinion

that is admissible and for which the expert has been qualified.

(15} With those observations | then turn to the specific sections in the report and
have concluded that with respect to page 6 the opinion is admissible. ‘With respect
to page 9 it Eé admissib[e except for the reference to the architect. With respect to
page 13, the reférence ’eo‘the architect beginning “a reasonably competent and
prudent architect” and concluding "good deéignér construction practice“ is to be
deleted, and then the following portion beginning "also a reasonably competent and

prudent general contractor” is to be rewritten.

| [16] The defendants have objected to a series of opiﬁions characterized by the
next paragréph which makes reference to the design as-built condition as being
contrary to good design and construction practice. Mr. Wilson has been qualified to
give opinion evidence with respect to the design and construétion of building

- envelopes and with respect to the British Colum‘bial Building Code, and

accordingly, in my view, this opinion throughout is admissible.
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[17] With respect to page 14, the same comment, the‘detetion of the reference to
the architect, and over on to.page 15, rewriting the o'pinion with respect to the
general contractors so as to excise inadmissible 'opinion and express the opinion
that has found to _be. admissible, and down at the bottom sectién with refere.nce to
drawing A4.1 to A4.5 the éame. The same at page 16, 17, 18. On page 18 there is
a section under "Inadequate Skylights Sloped Glazing Details” where the opinion

states:

No consideration was given to how drainage at the edge of the
assembly was to be diverted or collected so the wall would not be
stained and unnecessarily subjected to rain water overflow.

[18] The defendants contend that this amounts to the expert finding facts with
respect to the architect's mental process while the plaintiff's counsel coniends that it
is a way of referring to the inadequacy of the plans. 1 find that it is not possible to tell
from the way the opinion has been drafted what is intended and will direct that this

. portion be rewritten.

[19] .- Page 19, the same. Page 20, the same. Page 21, the same, and then in the
section that begin's under section 076 to 0 metal flashing and trim, in addition to thé

changes that have been outlined earlier, the sentence that begins:

The as-built construction contains examples of metal flashing
construction that do not comply with the requirements of RCABC.

And then it says "or good construction practice at the time."” "Good construction

practice at the time" should be deleted.



School District No. 63 (Saanich) v. Advanced Architecture Inc. ‘ Page 8

[20] -Pa'ge 23 the same. Page 24 the same, also page 25, and page 34 delete the
sentence under "Opinion" dealing with the architect, and on page 36 delete the
reférence to the architect and rewrite the reference to the céntractbr,s. On pagé 37
the same as before, and as wei_l on page 38. On page 41 the éame. And 42, now it
is on page 42 that with respect fo the discussion of the general contractor that now
'the language of "shéuid" is being used, but as | say, given the way the terms have -
been used apparently Enterchangéably through the earlier part of the report, | was

~ just not sure whether that was intending to reflect an opinion‘with respect to duty or -

an opinion with respect to practice or both.

[21] Page 43, the same. Page 45, the same. Page 46, the same. And the same

- for page 48. And the same for page 49, and in addition on page 49 the reference in
the sentelnce beginning "a reaéonably competent and prudent general contractor
and stucco trade contractor respohsible for the construction of exterior stucco walls |
i would have known,“‘that sentence is simply to be deleted. And page 50, the same

changes we have talked about with respect to the other sections.

Ross J.



